United States Court of Appeals 


for the Second Circuit 


BRIEF FOR 
APPELLANT 


Jean M. Grewia, 


Defendant-Appellant 


Huauzs Huspann & ee 
Attorneys for Pla 
_ One Wall Street 


Table of Contents 


Table of Authorities . 


Preliminary Statement . 


Issues Presented... . 


Statement of the Case. 


Statement of Facts ... . 
The Lease and the Building ......s. - 
Claimed Default and the Present Action. 
Events of October 8, 1974 . 3 
Motion for Summary Judgment 
Decision Below ..... s 
Argument . naar ee ide! es 


I. THE DISTRICT COURT HAD JURISDICTION OF 
THE ACTION UNDER 12 U.S.C. § 1819 .... 


II. FDIC HAS STANDING TO SUE TO PROTECT ITSELF 
FROM RISK OF LOSS AND TO PROTECT THE PUBLIC 
INTEREST IN FDIC'S ABILITY 7) PERFORM ITS 
STATUTORY FUNCTIONS . . «© «© «© © © © © © © 


A. FDIC Has an Interest in the Ground 
Lease Because Franklin May Have Con- 
tinuing Obligations Thereunder ... . 


FDIC Has Standing To Sue Because of 
Its Responsibilities As a Government 
Agency e e e e e e e e e e 


SUMMARY JUDGMENT FOR FDIC SHOULD BE 
AFFIRMED BECAUSE THERE IS NO GENUINE 
ISSUE OF MATERIAL FACT AS TO THE 
MEANING OF THE DEFAULT TERMS OF 
THE GROUND LEASE AND BECAUSE NONE 
OF THE EVENTS OF DEFAULT SPECIFIED 
HAS: OCCURRED. « S 6 6 «© @ 6 « % © “8s 
As There Is No Genuine Issue of 
Material Fact Because the De- 
fault Terms of Paragraph 10 of 
the Ground Lease Are Unambiguous, 
and Strict Construction To Avoid 
Forfeiture Is Reguired as a 
Matter of Laws « © « «© % &- so 


None of the Events of Default 
Specified in the Ground Lease 
Has Occurred and There Is No 
Basis for Expanding the Un- 
ambiguous Default Terms To 
Include the Events of Cctober 8, 


MOT As 2 ee AO te ie oe ee Bow ee cee 
Conclusion ......ee.-. 


Addendum . 


TABLE OF AUTHORITIES 


Cases 


Adams v. Nagle, 


U.S. (1998): os 3 2% 


Aetna Life Insurance Co. v. 
Haworth, 300 U.S. 227 (1937) 


Anderson v. Cronkleton, 
3 t ir. 1929) 


Bailey v. Karolyna Co., 
50 F. Supp. 43 (S.D.N.Y. 1943) 


Baker v. Carr, 
369 U.S. 186 (1962) ...... 


Barash v. Pennsylvania Terminal 
Real Estate Corp., 20 N.Y.od 77, 
256 N.E.2d 707, 308 N.Y.S.2d 649 


CUS TO). aa. cee tee et US ee Lwin ae) 


Beacon Construction Co. v. Matco 
Electric Co., F. 9 
Ph et eae ee CS ee ee ee 


Bethlehem Steel Co. v. Turner 
Construction Co., 2 N.Y.od 456, 
141 N.E. od 590 (1957) e. ° e e . 


Brainard v. New York Central 
Railroad cCo., 242 N.Y. 125, 151 
Nobo doe (loco) 2)a: a) eo SS 


British-American Tobacco Co. v. 
Federal Reserve Bank of New York, 
7 ( lr. we 


Bushnell v. Leland, 
U.S. (LEST)? sence. ae Yedren rs 


Caplin v. Marine Midland Grace 
Trust co., 400 U.S. 416 (1972) . 


Cases 


Cook County National Bank v. 
Unite tates, 10? U.S. 445 (1882) 


er em 


Cornellier v. American Casualty Co., 
F.2d 641 (2d Cir. 1968) ae Mee 


Curacao “:ading Co. v. Federal 
Insurance Co., F. 9 


ir. eee See re eee eR 


Du rv. Cox, 
tts F.2d 6934 (6th Cir. 1938) ... 
Eastern Air Lines, Inc. v. Trans 


Caribbean Airways, Inc., 
29 App. Div. 2d 379, 268 N.Y.S.2d 
317 (lst Dep't), aff'd, 23 N.Y.2d 


709, 243 N.E.2d 756, 296 N.Y.S.2d 
153 (1968) . 2. 2. «© © © © © © © © 


Federal Deposit Insurance corporation 
v. Andersen, F. ( Cir. 


7 ) e e e e e e e e e e e e e ° e 


Federal Deposit Insurance Corporation 
7. Sumner Financial Corporation, 
451 F.2d 898 (5th Cir. 1972) .... 


Federal Reserve Bank of Atlanta v. 
Atianta Trust co., OL F.2d 283 (Sth 
Cir. 1937) e e ° e ° e e e e e e .J ° 


Federal Reserve Bank of Richmond v. 
Kalin, 77 F.2d 50 (4th Cir. 1935) : 


Federal Savings and Loan Insurance 
Corporation v. Fielding, 309 F. Supp. 
Tite (D. Nev. 1969) 


Finn v. veignane 
U. eo (1944) ° i) t) e ° e e 


First American Bank & Trust Co. v. 
George, No. 75-1771 (oth Cir., filed 
Ju y 23 1976) e e . e ° e e ° e e . 


Cases 


433 Sevens Sevena oy Avenue, Inc. v. epee east 


“Hussey R ea Cores 
Hussey Beatty corer 
Gazlay v. Williams, 
U. . ( 8) e ° . 


Gillette Bros. v. Aristocrat 
estaurant, Inc., O N.Y. 87, 
Td5. Nw. 748 (1924) ks we ee es 


Glen Manufacturing, Inc. v. Perfect 
Fit industries, Inc., 299 F. SUpp. 
278 (S.D.N.Y. 1969), remanded on 
other grounds, 420 F. 3G 319 (2d 
Cir.), cert. denied, 397 U.S. 

L049 HAG TO): Bo 6s we Se il: Geet Se 8 he 


Hoh v. Pepsico, Inc. 
491 F.2d 556 (2d Cir. LOGY. | ie 


Howard Stores Corp. v. Robison Rayon 
““Go., 04 Misc. 5 13, Slo. Nets 35 a 


420. (Apo. To NeYs Co. 1970), atita, 


36 App. Div. 2d 911, 320 N.Y.S. 2d 
861 (lst Dep't 1971) ..... » 


Hutee me Ar ets ast 


(ea Cire 1L9ZT) a. 

In re American City Bank & Trust 
Co.) None, 404 Fs Supp. 1229 
(E.D. Wis. 1975) ...+4e 


In re Franklin National Bank, 


upp. 390 (E.D.N.Y. 1974) 


In re Home National Bank, 
upp. (S.D.N.Y¥. 1956) . 


In re Imperial "400" National, Inc., 
429 Fa 650 (3d Cir. 1970) Co pee 
In re Murray Realty Co., 
35 F. Supp. 417 (N.D.N.Y¥. 1940) . 


In ro Ts: 
77 (2d Cir. 1927) .... 


Ceses 
International Longshoreren s 


—Kssociation v. Seatrain Lines, Inc., 
F. o (2d Cir. 1964) e e . . 


Jacob Ruppert Realty Corp. v. Bank of 
United States, Er: Misc. 03, el 


N.Y.5. 76. (sup. Ct. N.Y. Co. 1935)... 
Kama Rippa Music, Inc. v. Schekeryk, 
510 Foes 837 (od cir. 1975) eee 


La Salle Co. v. Kane, 
68 F.R.D. 025 (E.D.N.Y. 1949) . 


Maryland Casualty Co. v. Pacific 

Coal & OLL COG aie. U.S. 270 (1941) 
Mitchell v. Joseph, 

Tl? F.20 253 Crth Cir. 1941) 


Moran v. Standard Oil Co., 
211 Nivs 167, LO> Ns&. 217 (1914) 


Morlee Sales Corp. v. Manufacturers 
Trust co., 9 N.¥.2d 16, 1/2 N.E.2d 
WRU USGL) va alain eS ROR SOS 


Paddell v. Janes, 
Misc. , 145 N.Y.S. 868 
(Sips Ces Nos Co. 1914) a: 


Parish v. Howard, 
F. (8th Cir. 1972) 


Peirce v. New York Dock Co., 
Fe be oe ) 


ople v. Nelson, 
3 Misc. 330, 257 N.Y.S. 361 
(Sup. Ct. Albany Co. 1932) .... 


Queens Boulevard Wine & gee Cor 
. Blum, 503 F.2d 202 (2d Cir. Cars sid CiE 1874) 


Cases 

Raleigh Associates v. Henry, 
302 N.Y. 407, 09 N.E.od $39 (1951) 

Security Options Corp. v. Devilliers 
Nuclear LTE 472 F.2d 044 (od cir 
1972) . . 


United States v. Arlington County, 
3260 F.2d 020 (4th cir. 1904)... 


United States v. City of Glen Cove, 
322 F. Supp. 149 EDT aff'd, 
450 F.2d 884 (2d Cir. 1971) ... 

Statutes 


Title 11 of United States Code 
PE USS ECR $2205: <a s 


Title 12 0 
12 U 

12 U 

12 U 
U 

U 

U 


f United States Code 
eSie. (BOLO T a as 
-S. G6 192 6 8) ee r » EO, 
-S Go L819" ee 134 

12 U.S 

12 U.S 

12 U.S 


§ 1821 4% . . 8, 
q 1822 ° Roe tel Se i ae 
§ 1823 : 10, 22, 


28 0 
28 U 
28 U 
28 U 


f United States Code 
sS2Ce —§ 1331 Slane 

-S.C. § 1345 eas 
-S.C. § 1348 teas 


Rule 56(c), Federal Rules of 
Civil Procedure .....-- 


Rule 9(g), General Rules of the 
United States District Courts 
for the Southern and Eastern 
Districts of New York. . . . .«. 


Other Authority 


4A Collier, Bankruptc 
(14th ed. Sot} So fe. fe ee See Pet el 


13 C. Wright, A. Miller & E. Cooper, 
Federal Practice and Procedure 


) e e e e e e e e e ° 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


FEDERAL DEPOSIT INSURANCE CORPORATION, 
as Receiver of Franklin National Bank, 


Plaintiff-Appellee, 
No. 76-7438 


- against - 


JEAN M. GRELLA, LAWRENCE LEVER, and 
LEVER HOLDING CORP., 


Defendants, 
JEAN M. GRELLA, 


Defendant-Appellant. 


BRIEF OF PLAINTIFF-APPELLEE 
FEDERAL DEPOSIT INSURANCE CORPORATION 


Preliminary Statement 
This brief is submitted by plaintiff-appellee Fed- 


eral Deposit Insurance Corporation ("FDIC") as receiver of 
Franklin National Bank ("Franklin"), in opposition to an 
appeal by defendant Jean M. Grella ("Grella") from a judg- 


ment of the United States District Court for the Eastern 


District of New York, Orrin G. Judd, Judge, in favor of 


FDIC. The judgment permanently enjoins Grella from ter- 


minating a certain lease on the basis of the act of the 


Comptroller ot tne Currency of the United states on October 
8, 1974 in aeclaring Franklin insolvent and appointing FDIC 
as receiver ot Franklin. Judge Judd's opinion, which nas not 


been officially reported, is reprinted at A80-A99.* 


Issues Presented 


1. Whether the district court had jurisdiction 
over the subject matter of an action to which FDIC was a 
party in its capacity as receiver of a national bank. 

2. Whether FDIC as receiver of Franklin had 
standing to bring an action for declaratory and injunctive 
relief against a purported termination of a lease to which 
Franklin was a party. 

3. Whether the district court was correct in 
granting summary judgment tor FDIC on tne grounds (a) that 
there was no genuine issue of material fact as to the con- 
struction ot the lease and (b) that the declaration of 
insolvency of Franklin and appointment of FDIC as receiver 
by the Comptroller of the Currency did not constitute an 


event of default under the terms of the lease. 


* References to "A "are to pages of the Joint Appendix. 


Statement of the Case 


This is an action commenced by FDIC as receiver 
of Franklin on February 21, 1975 for a declaratory judgment 
and injunctive relief against the purported termination of a 
lease of land (the "Ground Lease") entered into by Franklin 
and Grella in 1961 for a term to expire in 1981 (A1-A8). 
Also joined as defendants were Lawrence Lever and Reliance 


Federal Savings and Loan Association ("Reliance")* who nad 


an interest in the Ground Lease by way of assignments (id.). 


On February 21, 1975 FDIC ootained a temporary 
restraining oraer, and movea by order tu show cause for a 
preliminary injunction (A103-Al106). On Marcn 4, 1975 an 
evidentiary hearing was neld, at wnicn testimony was taken 
and documents were received in evidence (A31-2; Transcript of 
Hearing, R13**). After the hearing, the district court con- 
tinued the temporary restraining order (Transcript of Hearing 
at 97, R13), and on March 13, 1975 issued an order granting 
the preliminary injunction (A31-2 - A31-7). Grella appealed 
from the order granting the preliminary injunction (Notice of 
Appeal dated April 7, 1975, R23), but her appeal was eventually 

By an order dated November 11, 1975, Lever Holding Corp. 
was substituted for Reliance as a party defendant for 
the reasons stated infra, see first footnote po. 6, and 
accompanying text (Order dated Novemper 11, 1975, 

R30). 

keterences to "R "are to the documents contained in 


tne record on appeal wnicn are not printed in tne 
Joint Appendix. 


dismissed for failure to prosecute (Order dated ..ay 23, 
1975, R29). 

On March 3, 1975 Grella moved to dismiss the com- 
plaint, claiming that FDIC lacked .:anding to sue and that 
the district court lacked subject matter jurisdiction (A139- 
Al4l). This motion was denied by an order dated April 2, 
1975 (A148). 

Reliance and defendant Lawrence Lever answered the 
complaint on March 14, 1975 and March 24, 1975, respectively 
(Answer of Reliance, R16; Answer of Lawrence Lever, R17). 
Grella answered the complaint on March 28, 1975 (Al19-A21). 

No further proceedings were had in this action un- 
til February 3, 1976, when FDIC moved for summary judgment 
(A22-A23). FDIC's motion was based on affidavits, documents, 


deposition testimony, and facts established at the evidentiary 


hearing held in March 1975 (A29-A31). Faces reliec upon were 


set forth in FDIC's Statement under Rule 9(g) of the General 
Rules of the United States District Courts for the Southern 
and Eastern Districts of New York ("Rule 9(g) Statement") 
(A24-A28). Grella did not dispute the facts set forth in 
FDIC's Rule 9(g) Statement (A82). At the hearing o. FDIC's 
motion fc. summary judgment Grella expressly rejected the 
district court's invitation to present further evidence (A83). 
In a Memorandum and Order dated June 16, 1976 


and filed June 25, 1976, the district court granted FDIC'« 


motion {A80-A99). On July 6, 1976 final judgment was en- 


tered in favor of FDIC against Grelta (A100-A102). 


Statement of Facts 


The Lease and the Bu.lding 


As of April 4, 1961, Grella was the owner of the 


fee interest in certain land located in Mineola, Long Island 


(A24, A31-3). On April 4, 1961, Franklin and Grella entered 
into the Ground Lease, pursuant to which Grella leased the 
land to Franklin «or a term to expire-in 1981, with four op- 
tions to renew for twenty years each (A9-Al6, A24-A25, A31-3). 

Prior to executing the Greuné Lease, Grella and 
Franklin entered into a two-page binder agreement which set 
forth various terms to be included in "* * * a more formal 
lease to be entered into between the parties * * *" (A39-A40). 
None of the terms contained in the binder specified or de- 
fined events of default (A39-A40, A84). The binder agree- 
ment provided that in addition to the speciric terms set 
forth therein, 

"The lease shail * * * contain such 

ccher terms and provisions as are 

customary in a net lease transaction and 

mutually satisfactory to the parties 

hereto." (A39) 

Grella was represented by attorneys throughout 


the period of negotiation and execution of the Ground Lease » 


(A32-A28, A84, A143). One of the attorneys who represented 


® 


her in connection with the making of the Ground Lease repre- 


sents her in the present action (A96, A143). 

The Ground Lease provides in Paragraph 4 tnat 
the "Tenant" has tne right to assign the premises without 
Grella's consent (Al0). Beginning in 1962, Franklin entered 
into several agreements witn defendant Lawrence Lever or his 
wholly-owned corporations (nereinafter referred to collec- 
tively as "Lever") pursuant to which Lever ultimately re- 
ceived an assignment of Franklin's interest in the Ground 
Lease (A25, A31-3, A84-A85).* Lever constructed an cffice 
building on the land** and leased space in the building to 
Franklin for use as a branch banking office (A25, A31-3). 


Lever's building is now worth $3.5-4.5 million (A25, A52). 


x The assignment to Lever was subject to a collateral 
assignment to Reliance as security for a mortgage 
executed by Lever (A85-A86). During the pendency of 
tris action the mortgage was assigned to Lever Holding 
Co.p., which was accordingiy substituted for Reliance 
as a party detendant (Order dated November 11, 1975, 
R30; A86). 


** Paragraph 4 of the Ground Lease gives the right to con- 
struct a building on the land to the "Tenant" (Al0). 
Grella was aware that the building was constructed by 
Lever (A40-4 - A40-5). Paragraph 17 of the Ground Lease 
also gives the right to exercise the renewal options to 
the "Tenant" (Al5). On January 7, 1965 two of the re- 
newal options were exercised by Lever (A25, A40-5). 
Every year beginning with 1965 the rent due under the 
Ground Lease has been paid by Lever (A25, A86-A87). 


Based on these facts, it is FDIC's contention that Lever 
is now the "Tenant" referred to in the Ground Lease. 

However, that contention was not involved in FDIC's .i0- 
tion for summary judgment and was not considered by the 
district court in ruling on FDIC's motion (A83, A92). 


If Grella is permitted to terminate the Ground Lease, she 


will take over Lever's multi-million dollar building (A20, A97). 
The Claimed Default and the Present Action 


Paragraph 10 of the Ground Lease provides in rele- 


vant part as follows: 


"If the Tenant * * * shall file or 
there shall be filed against the Tenant a 
petition in bankruptcy or arrangement, or 
Tenant be adjudicated a bankrupt or make an 
assignment for the benefit of creditors or 
take advantage of any insolvency act, the 
Landlord may, if the Landlord so elects, at 
any time thereafter terminate this lease and 
the term hereof, on giving to the Tenant 
five days notice in wi iting of the Landlord's 
intention so to do * * *,."  (A12) 


On February 3, 1975, Grella served a notice on 
Franklin, in care of FDIC as receiver, on Lever and on Re- 
liance, purporting to terminate the Ground Lease as of Feb- 
ruary 11, 1975 (A17-Al8, A27). Grella claimed that the 
declaration of insolvency of Franklin by the Comptroller of 


the Currency on October 8, 1974 constituted a default under 


Paragraph 10 of the Ground Lease (id.). 


On February 21, 1975, FDIC as receiver of Franklin 
commenced the present action for an injunction against 
Grella's purported termination of the Ground Lease. FDIC's 
claim that the purported termination is wrongful is based 


on three contentions: 


(1) that none of the events of default described 
in Paragraph 10 of the Ground Lease has occurred; 

(2) that the default provisions in Paragraph 
10 of che Ground Lease refer to Lever, the tenant 
in possession, not to Franklin; and 

(3) that even if an event of default occurred, 
Grella waived her right to terminate the Ground 


Lease (A4-A7). 


Only the first of these contentions was advanced in support 


of FDIC's motion for summary judgment (A83). 
The Events of October 8, 1974 


FDIC is an agency of the United States Government 
organized and existing under and by virtue of an act of Cong- 
ress (12 U.S.C. §§ 1811-1832) and is expressly authorized 
by Congress to sue (12 U.S.C. § 1819)(A24, A31-2, A48). On 
October 8, 1974, the Comptroller of the Currency declared 
Franklin insolvent and appointed FDIC as receiver of Franklin 
pursuant to 12 U.S.C. §§ 191 and 1821(c)(A25-A26, A31-2 - 
A31-3). 

When a national bank is declared insolvent and 
FDIC is appointed receiver, two principal courses of action 
are available: FDIC may pay claims of depositors up to the 


statutory maximum out of its insurance fund; or it may enter 


into a transaction in which a healthy bank purchases assets 


and assumes liabilities of the ciosed bank, if it determines 
tnat a risk ot loss to its insurance fund will thereby be 
reduced or averted (A26, A48-A49). 

Prior to the declaration of Franklin's insolvency 
FDIC solicited bids for a purchase and assumption transaction 
from healthy banks with the hope that banking services to the 
segment of the public served by Franklin could be continued 
without interruption (A26, A49-A50). Bids were submitted by 
four banks (A26, A50). The bid of European-American Bank & 


Trust Company ("EAB"), which included a premium of $125 mil- 


lion, was the highest bid supmitted (id.). FDIC determined 


that a purchase and assumption cransaction with the premium 
offered by EAB would reduce the risk of loss to FDIC's insur- 
ance fund (A26). Consequently, FDIC entered into a Purchase 
and Assumption Agreement witi. EAB on October 8, 1974 (A26). 
Prior to October 8, 1974, EAB nad no branch offices 
in Nassau and Suftolk Counties, wnere Franklin nad most of 
its 104 branch oftices (A26, A50). An important factor in a 
bank's willingness to enter into a purchase and assumption 
transaction is the belief that it will be able to become 
established in a new territory while providing uninterrupted 
banking services to customers of the closed bank (A26, 
A49-A50). In evaluating the prospects of continuity, in- 


terested banks rev «w tha leases of the to-be-closed bank to 


determine whether there are provisions that could result in 
forfeiture or cancellation (A50). In order to preserve the 
efficacy of the purchase and assumption alternative, FDIC has 
an interest in insuring that leases to which cizsed banks 
were parties are not wrongfully terminated (A51). 

The Purchase and Assumption Agreement entered into 
by FDIC and EAR was approved by the United States Discrict 
Court for the Eastern District of New York pursuanc to 12 
U.S.C. §§ 192 and 1823(e). In re Franklin National Bank, 

381 F. Supp. 1390 (E.D.N.Y. 1974). EAB thereupon enter7d 
into the leased branch office premises in Lever's biitlding 
as licensee of FDIC as receiver (A27, A31-4). Since October 
8, 1974, EAB has been providing to Franklin depositors, and 
to the community, the banking services that previously haa 
been provided by Franklin (id.). EAB has advised FDIC -s re- 
ceiver that it desires to take an assignment of Frankjin'é 
lease on the branch office space in the building and, in 
accordance with the Purchase and Assumption Agreement, to 
buy from FDIC as receiver at appraised value certain improve- 
ments and personalty located in the branch office space (id.). 
Prior to Grella's purported termination of the 


Ground Lease, Lever had indicated that he would be willing to 


consent to an assignment of the branch office space to EAB 


(A79). However, he has not given his consent end has not 


reaffirmed that he will consent (id.). Subsequent to service 


of the notice of termination, Grella proposed to FDIC that 
EAB and Grella enter into a “nondisturbance" agreement 

(A63-A64, A88). FDIC rejected this offer because such an 
agreement could not insure EAB the right to continued oc- 


cvpancy of the branch office space (A88). 


Tne Motion tor Summary Judgment 


FDIC moved for summary judgment on tne grounds 
tnat tnere are no genuine issues of material fact as to the 
events that took place or as to tne terms of the Ground 
Lease, and that none of the events of default specified in 
Paragraph 10 of the Grounc Lease has taken place with respect 
to either Franklin (A28, A50, A92-A93) or Lever (A28, A52-A53). 
While Grella opposed FDIC's motion for summary judg- 
ment and contended that summary judgment should be entered in 
her favor (A58, A67, A80), sty. did not dispute the facts ad- 
vanced by FDIC in support of its motion (A82). The affidavits 
submitted by Grella in opposition to FDIC's motion consist 
largely of conclusory assertions that FDIC lacked standing 
to sue and that the district court lacked jurisdiction over 
the supject matter of tie action (A55-A58, A65-A67). The re- 
ecrd that was betore the district court when it decided FDIC's 


motion for summary judgment included tne testimony and 


documentary evidence from the preliminary injunction hearing 
(A82). At the oral argument on FDIC's motion for summary 
judgment the district court invited Grella to present further 
evidence (A83). Grella expressly rejected this invitation 
(id.). At no time during the proceedings in the district 


court did Grella submit any facts that raised an issue as to 


the proper construction of Paragraph 10 of the Ground Lease 


or as to the nature of the events that occurred on October 8, 


1974. 
The Decision Below 


In granting FDIC's motion for summary judgment, 
the district court accepted the facts set forth in FDIC's 
Rule 9(g) Statement (A82). The grounds stated by the dis- 
trict court or granting FDIC's motion for summary judgment 
are as follows: 

(1) FDIC had standing to sue (a) because it might 
be liable, as Franklin's receiver, for future payments 
under the terms of the Ground Lease if the Ground Lease 
were terminated, and (b) because FDIC "has a legitimate 
public interest in establishing the efficacy of trans- 
actions it affects [sic] pursuant to its statutory duty 


as receiver of a national bank" (A89, A91). 


(2) The district court had jurisdiction over the 
subject matter of the action because 12 U.S.C. § 1819 is 
an independent grant of jurisdiction over actions to which 
FDIC is a party in its capacity as receiver of a national 
bank and because the limitations on the jurisdiction of 
bankruptcy courts were not applicable (A900, A91-A92). 

(3)_ The construction of Paragraph 10 of the 
Ground Lease was a question of law (A89). 

(4) Even if Franklin were deemed to be the "Tenant" 
referred +o in Paragraph 10 of the Ground Lease, none of 
*he events described in Paragraph 10 had taken place and 
there was no basis for expanding that paragraph to 


cover the events that did occur (A92-A98). 


Argument 


The district court had jurisdiction of this action 
by virtue of 12 U.S.C. § 1819, which grants federal juris- 
diction over every action to which FDIC is a party in its 
capacity as receiver of a national bank. FDIC had standing 
to sue because Grella's purported termination of the Ground 
Lease threatens to harm concrete interests of FDIC (1) in the 
status of the Ground Lease and (2) in FDIC's ability to carry 
out its functions as a federal agency Saucohaibie: fot preser- 


ving continuity of banking services and for the liquidation 


and winding up of national banks. 


The district court properly granted summary judg- 
ment for FDIC on the issue of whether Grella had the right 
to terminate the Ground Lease, because there is no genuine 
issue of material fact either as to the meaning of the 
default terms of the Ground Lease or as to the fact that 
none of the events of default specified in the Ground Lease 
has occurred. 

I. THE DISTRICT COURT HAD JURISDICTION OF THE 
ACTION UNDER 12 U.S.C. § 1819. 

FDIC brought this action in its capacity as receiver 
of a national bank. The district court had jurisdiction be- 
cause under pertinent statutory provisions any action brought 
by FDIC in such a capacity must be deemed to arise under the 
laws of the United States and the amount in controversy is 
not relevent. 12 U.S.C. § 1819; see Federal Deposit Insur- 
ance Corporation v. Andersen, 532 F.2d 842, 845 (2d Cir. 
1976); cf. Federal Savings and Loan Insurance Corporation 
v. Fielding, 309 F. Supp. 1146, 1150 (D. Nev. 1969), cert. 
denied, 400 U.S. 1009 (1971); Federal Reserve Bank of 


Richmond v. Kalin, 77 F.2d 50, 51 (4th Cir. 1935). 


Section 1819 of Title 12, U.S.C. provides in rele- 


vant part as follows: 


"* * * All suits of a_civil nature at 
common law or in equity to which the Corpo- 
ration (i.e., FDIC] shall be a party shall 
be deemed to arise under the laws of tne 
United States, and the United states 


district courts shall nave Original Juris- 
diction tnereot, without regara to tne 


amount in controversy; * except tnat 
any such suit to wnicn tne Corporation is 
a party in its capacity as receiver of a 
State bank and whicn involves only the 

rights or obligations of depositors, cre- 

. ditors, stockholders, and sucn State bank 
under State law shall not be deemed to 
arise under the laws of the United States." 
(Emphasis added.) 


On its face, this provision grants federal jurisdiction 
over all actions to which FDIC is a party, excepting only 
certain actions in which FDIC is a party in its capacity as 
receiver of a State bank. Section 1819 also expressly 
provides that any such action automatically involves a 
federal question, and that the amount in controversy is 
irrelevant.* “Grella's contention that the district court 
lacked jurisdiction of this action for want of a federal 
question or tne requisite amount in controversy is thus 
without merit. 

Grella contends also that tne district court 


lacked jurisdiction on the ground that Franklin itself 


* Since Section 1819 is a special jurisdictional provi- 
sion devoted exclusively to FDIC, it is not necessary 
inquire whether the requirements of 28 U.S.C. § 1331, 
the general jurisdictional provision, are fulfilled. 
Cf. British-American Tobacco Co. v. Federal Reserve 
Bank of New York, 105 F.2d 935, 930 (2d cir. 1535); 
Federal Reserve Bank of Atlanta v. Atlanta Trust Co., 
31 F.2d 263, 285 (5th cir. 1937). 


could not have brought the action in federal court. This 
argument too lacks merit. Nowhere in Section 1819 is 
there any hint that jurisdiction over an FDIC suit depends 
on whether the bank for which FDIC is receiver would have 
had a right to sue.* And certainly none of the cases cited 
py Grella supports such a proposition. The cases cited at 
pages 12-13 ot ner brief deal with the statutory limitations 
on the jurisdiction or pankrupccy and reorganization courts. 
Those cases are irrelevant because they do not involve Sec- 
tion 1819 and because the district court in this action was 
not sitting as a bankruptcy or reorganization court. 
Grella's contention that the jurisdictional pro- 
visions of Section 1819 are not applicable because FDIC sues 
as receiver of a national bank rather than in its corporate 


capacity is defeated by the very terms of Section 1819. That 


section excepts from federal question jurisdiction only 


actions in which FDIC acts as receiver of a "State" bank. 
Thus the section obviously applies to a suit in which FDIC is 
receiver of a non-State, or national, bank. The cases cited 
py Grella at pages 20-21 of ner briet are icrelevant since 
tney deal neither witn federal jurisdiction nor with Section 
1819; they deal instead with such unrelated questions as venue 
and the role ot FDIC in enforcing directors' liabilities. 
Jurisdiction over this action also exists by virtue of 
other special jurisdictional provisions, viz., 28 U.S.C. 
§§ 1345 and 1348, which Grella ignores. As in the case 
of Section 1819, jurisdiction under those provisions is 


not dependent on assertion of a claim which might have 
been asserted by Franklin. 


FDIC brought this action in its capacity as re- 
ceiver of a national bank. Under Section 1819 it is clear 
that a federal question was automatically involved, that 
the amount in controversy was irrelevant and that the 
district court had jurisdiction. 

II. FDIC HAS STANDING TO SUE TO PROTECT ITSELF FROM RISK 
OF LOSS AND TO PROTECT THE PUBLIC INTEREST IN FDIC'S 
ABILITY TO PERFORM ITS STATUTORY FUNCTIONS. 

Crella argues that FDIC lacks standing in this 
action, asserting (1) that FDIC as receiver has no interest 
in the Ground Lease because Franklin assigned the Ground Lease 
to Lever before FDIC was appointed as receiver (Grella Brief 
at 11-16, 21-23), «:d (2) that the purported termination 


of the Ground Lease does not create a ri: »f harm to FDIC 


(Grella Brief at 15-18). Neither theory has any merit. 


The purported termination could result in a claim against 
Franklin's estate, and could impair FDIC's ability to carry 
out its statutory responsibilities. 


A. FDIC Has an Interest in the Ground 
Lease Because Franklin May Have Con- 


tinuing Obligations Thereunder. 
Despite the fact that Franklin assigned the 


Ground Lease to Lever, Grella asserts that Franklin may 
have a continuing obligation to Grella (Grella Brief at 


5, 6, 8). In these circumstances, assuming that some 


interest in the Ground Lease is a prerequisite to FDIC's 
standing,* FDIC as Franklin's receiver obvicusly has 
standing to sue for a determination of the proper construc- 
tion of the Ground Lease. See generally Baker v. Carr, 

369 U.S. 186, 204 (1962); Maryland Casualty Co. v. Paci- 


fic Coal & Oil Co., 312 U.S. 270, 273 (1941); Aetna Life 


Insurance Co. v. Haworth, 300 U.S. 227, 240-41 (1937); 


Beacon Construction Co. v. Matco Electric Co., §21 F.2d 392, 


397 (2d Cir. 1975); International Longshoremen's Association 
v. Seatrain Lines, Inc., 326 F.2d 916, 918-19 (2d Cir. 1964); 


13 C. Wright, A. Miller & E. Cooper, Federal Practice and 
Procedure (1975) § 3531 at 177, 185, 224-25. 


Paragraph 15 of the Ground Lease provides in part 


"In the event that the relation of 
the Landlord and Tenant “ay cease cr 
terminate by -eason of the re-entry of 
the Landlord under the terms and cove- 
nants contained in this lease * * * it 
hereby agreed that the Tenant shall 
remain liable and shall pay in monthly 
Payments the rent which accrues subse- 
quent to the entry by the Landlord, and 
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* Caplin v. Marine Midland Grace Trust Co., 406 U.S. 
iis (19572), on which Grella relies (Grella Brief at 
22-23), does not support Grella's contention that such 
an interest is required. In Caplin the Court held 
that a Chapter X trustee did not have standing to sue an 
indenture trustee for its filure to fulfiil its obli- 
gations to the bondholders of the debtor. There, however, 
in contrast to FDIC's position in this action, the trustee 
was not suing for the benefit of the corporate estate or 
even in his own name, but was suing on private causes of 
action ava.lable to certain debenture holders. 


the Tenant expressly agrees to pay as 

damages for the breach of the covenants 

herein contained, the difference between 

the rent reserved and the rent collected 

and received, if any, by the Landiord 

during the remainder of the unexpired 

term * * * as the amounts of such dif- 

ference or deficiency shall from time 

to time be ascertained; * * *" (Al14-Al}5). 
Under this provision, if the Ground Lease is terminated, 
and if "Tenant" refers to the original tenant, Grella could 
attempt to collect damages from FDIC.* Howard Stores Corp. 
v. Robison Rayon Co., 64 Misc. 2a 913, 915-16, 315 N.Y.S.2d 
720, 722-23 (App. T. N.Y. Co. 1970), aff'd, 36 App. Div. 2d 
911, 320 N.Y.S.2d 861 (lst Dep't 1971): Jacob kuppert Realty 
Corp. v. Bank of United States, 156 Misc. 93, 98, 110, 281 
N.Y.S. 761, 768, 782. 

Grella's statement of facts in her brief on 
this appeal is replete with charges that Franklin con- 
tinues to be obligated under the Ground Lease. At page 


5 she quotes the binder agreement phrase that Franklin 


“shall, of course [despite any assignment], continue to 


The purported termination of the Ground Lease threatens 
further harm to FDIC by virtue of Franklin's lease of 
office space in Lever's building. Paragraph 11 of the 
lease on the office space expressly prohibits assign- 
ment of that lees: by Franklin without Lever's consent 
(A116). While Le’ er had indicated a willingness to 
consent to an assignment to EAS, that indication was 
given almost two years ago, prior to Grella's purported 
tecmination of the Ground Lease. Lever has not yet 
actually consented, nor has he reaffirmed his willing- 
ness to consent. 


° 


remain liable for the rent ¢.d all of the other obliga- 


tions on the part of the tenant." At page 6, she states 


that "no one is contractually liable to Grella on the 


ground lease except the defunct Franklin." At page 8 

sne scates that “tne detunct pank is the only entity con- 
tractually liable to her."* Thus, it cannot seriously pe 
disputed that FDIC has a sutficient interest in tne status 
of the Ground Lease to insure that the questions as to tne 
purported termination will be litigated in a concrete adver- 


Sarial context. 


B. FDIC Has Standing To Sue Because of Its 
Responsibilities As a Government Agency. 
FDIC would have standing to sue even if termina- 
_cion of the Ground Lease posed no threat to its pecuniary 
interests. FDIC is an agency of the Federal Government, 
and it is settled law that the Government nas standing 
to sue to protect its interests even in the absence of 
a specific statutory rignt of action or a proprietary 


interest. k.g., United States v. Arlington County, 326 
F.2d 929, 931 (4th Cir. 1964); see Federal Deposit Insurance 


In ligh: of these statements, the sentence in Grella's 
standing argument (Grella Brief at 13) tnat, “We do 
not agree that Grella would have any claim against 
F.N.B. for future rent," is unaccountable. In any 
event, such a statement is insufficient to insure 

FDIC against the risk of such a claim. 


Corporation v. Sumner Financial Corporation, 451 F.2d 


898, 904 (5tn Cir. 1972); United States v. City ot Glen 
Cove, 322 F. Supp. 149, 152 (&.D.N.¥.), aff'd, 450 F.2d 
884 (2d Cir. 1971). 

The Arlington County case, supra, involved tne 
question whether the United States nad standing to sue for 
a judgment declaring that a local tax assessed against a 
naval officer was void under a provision of the Soldiers’ 
and Sailors' Civil Relief Act. The court held that the 
Government had standing despite the absence of a proprie- 
tary interest because of its 

"x * * special interest * * * in the 
protection and enforcement of its policies 

and programs with respect to the members 


of the armed forces * * *," 326 F.2d at 
931. 


In Federal Deposit Insurance Corporation v. Sumner 
Financial Corporation, supra, FDIC sougnt to enjoin an inde- 
pendent money broker trom advertising a higner tnan legal 
rate of interest in violation of an FDIC regulation. The 
court of appeals, in reversing dismissal of tne complaint, 
held that FDIC had standing to sue for injunctive relief, 
even in the. absence of specific statutory authorization, in 
order to discharge its responsibility tc regulate interest 
rates. 

Grella's argument that there is no public interest 


in FDIC's ability to carry out its functions as receiver of 


a national bank is without merit. The special interest of 
the Government in national banks is evident in the cohesive 
regulatory scheme of Title 12, U.S.C., which regulates 
national banks from their inception through the liquidation 
and winding-up of their affairs. The Congressional scheme 
for liquidation of national banks is exclusive, Cook County” 
National Bank v. United States, 107 U.S. 445, 448 (1882); 
In re American City Bank & Trust Co., N.A., 402 F. Supp. 
1229, 1231 (E.D. Wis. 1975). 

FDIC is the government agency chargec with the 
power and duty to implement the Congressional scheme in its 
capacity as receiver of closed national banks as well as in 


its corporate capacity. 12 U.S.C. §§ 1821-23; see Federal 


Deposit Insurance Corporation v. Andersen, 532 F.2d 842, 
Bt 
845 (2d Cir. 1976). Its functions, in winding up the 


affairs of closed national banks, include adoption of 
purchase and assumption transactions as an alternative to 
insurance pay-outs in order to protect FDIC against risk of 
loss. As set forth in greater detail at pages 33-34 infra, 
the ability to provide continuity of banking services in 
new branch office locations is a significant element in the 
willinaness of healthy banks to enter into purchase and 
assumption transactions. .The viability of the purchase 

and assumption alternative is threatened by unjustified 
termination of branch office leases. Therefore, under 


the above authorities, FDIC has standing in this action. 


SUMMARY JUDGMENT FOR FMTC SHOULD BE AFFIRMED BECAUSE 
THERE IS NO GENUINE iSSUE OF MATERIAL FACT AS TO THE 
MEANING OF THE DEFAULT TERMS OF THE GROUND LEASE AND 
BECAUSE NONE OF THE EVENTS OF DEFAULT SPECIFIED HAS 

OCCURRED. 
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Paragraph 10 of the Ground Lease, on which Grella's 
purported termination was based, provides as follows: 


"Tf the Tenant * * * shall file or there 
shall be filed against the Tenant a petition 
in bankruptcy or arrangement, or Tenant be 
adjudicated a bankrupt or make an assignment 
for the benefit of creditors or te advantage 
of any insolvency act, the Landloro may, if the 
Landlord so elects, at any time thereafter ter- 
minate this lease and the term hereof, on giv- 
ing to the Tenant five days notice in writing of 
the Landlord's intention so to do * * *." (Al2) 


Construction of the default terms of thi» provision is a 


question of law because the terms are unambiguous and because 
Strict construction is required as a matter of law to avoid 
forfeiture. The granting of summary judgment for FDIC was 
correct because none of the events of default specified in 
Paragraph 10 has occurred with respect to either Lever or 
Franklin, and there is no basis for enlarging the unambiguous 
default terms of Paragraph 10. 

A. There Is No Genuine Issue of Material Fact Because 


the Default Terms of Paragraph 10 of the Ground 
Lease Are Unambiguous, and Strict Construction To 


Avoid Forfeiture Is Reguired as a Matter of Law. 
Federal Rule 56(c) provides in part that summary 


judgment may be granted: 


« 


"x * * if tne pleadings, depositions, 

answers to interrogatories, and admissions 

on file, together with the affidavits, if 

any, show that there is no genuine issue as 

to any material fact and that the moving party 

is entitled to judgment as a matter of law.* * *" 
If the words of a contract are unambiguous, their construction 
is a matter of law f>, the court. Summary judgment is 
appropriate where the only issue is as to the proper con- 
struction of an unambiguous contract. Cornellier v. American 
Casualty Co., 389 F.2d 641, 643 (2d Cir. 1968); Kama Rippa Music, 
Inc. v. Schekeryk, 510 F.2d 837, 841-42 (2d Cir. 1975); Security 
Options Corp. v. Devilliers Nuclear Corp., 472 F.2d a44, 846 
(2d Cic. 1972); Curacao Trading Co. v. Federal Insu.a.ce Co-, 
137 F.2d 911, 913-14 (2d Cir. 1943); see Parish v. «ovard, 


~ a 


459 F.2d 616, 618-19 (8th Cir. 1972); La Saile “:.. 
8 F.R.D. 625, 62' (E.D.n.Y. 1949); Bethlenem 51<.' Co. 


Turner Construction Co., 2 N.¥.2d 456, 459-60, 141 N...2d 


590, 592-93 (1957); cf. Brainard v. New York Ceatcal “* Ircad 


Co., 242 N.Y. 125, 133, 151 N.E. 752, (84 (1926); Merlee 
Sales Corp. v. Manufacturers Trust co., 9 N.Y.2d 16, 
19, 172 N.E.2d 280, 282 (1961); Raleig' Associates v._ 
Henry, 302 N.Y. 467, 473, 99 N.E.2d 289, 291 (1951). 
In Brainard v. New York Central Railroad Co., Supra, 


the New York Court of Appeals stated these rules as follows: 


— 


“* * * The constr ‘ction of a plain 
contract is for the court. The inten- 
tion of the parties is found in the lan- 
guage used to express such intention. * * * 
If the court finds as a matter of law 
that the contract is unambiguous, evi- 
dence of the intention and acts of the 
parties plays no part in the decision of the 
casc. Plain and unambiguous words, undis- 
puted facts, leave no question of construction 
except for the court. * * *" 242 N.Y. at 133, 
151 N.E. at 154. 


Similarly, in Morlee Sales Corp. v. Manufacturers Trust COo., 
supra, the court stated as follows: 


"It is axiomatic that a contract 
is to be interpreted so as to give 
effect to the intention of the parties 
as expressed in tne unequivocal language 
employed. * * * The courts may not by 
construction add or excise terms, nor 
distort the meaning of those used anc 
therepby 'make a new contract for the 
parties under the guise of interpreting the 
writing.’ * * *" 9 N.Y¥.2d at 19, 172 
N.E.2d at 282. 


Accord, Raleigh Associates v. Henry, Supra, 302 N.Y. 
at 473, 99 N.E.2d at 291. 
Following these principles, in Cornellier v. American 
Casualty Co., supra, this Court reviewed a provision in 
an insurance contract that it found to be unequivocal and 


unambiguous, and affirmed the granting of summary judgment. 


Accord, Curacao Trading Co. v. Federal Insurance Co., supra, 
137 F.2¢ at 913-14. Similarly, in Kama Rippa Music, Inc. v. 


Schekeryk, Supra, this Court examined agreements between a 


singer and a publishing company and found that the critical 
language of the agreements was clear and unambiguous. It thus 
affirmed the granting of summary judgment on the singer's 
counterclaims. In Security Options Corp. v. Devilliers 
Nuclear Corp., supra, this Court found the language of an 
underwriting agreement to be plain and unambiguous and 
tnus reversed the district court's denial of a summary 
judgment motion. see Parish v. HowarG, Supra, 459 F.2d 
at 618-19 (summary juagment affirmed on ground tnat provi- 
sion of partnership agreement had been correctly held to 
be clear and unambiguous); La Salle Co. v. Kane, Supra, 
8 F.R.D. at 631 (summary judgment for plaintiff granted 
where defenses allegedly based on the contract were contra- 
dicted by the unambiguous terms of the contract); Bethlehem 
Steel Co. v. Turner Construction Co., supra, 2 N.Y¥.2d at 
459-60, 141 N.E.2d at 592-93 (summary judgment affirmed 
on ground that provision of contract was clear and unequivocal 
and its construction therefore a question of law). 

In the present action, the language of Paragraph 
10 of the Ground Lease, invoked by Grella as the basis for 
her notice of termination, is clear, explicit and unambiguous. 
Tnat provision (quoted at page 23 supra) gives Grella the right 


to terminate if "the Tenant" 


ee, 


files a petition in bankruptcy or 
arrangement, 
has such a petition filed against him, 
is adjudicated a bankrupt, 
makes an assignment for the benefit 
of creditors, or 
takes advantage of any insolvency act. 
unsupported assertions in Grella's brief about 
what the parties "intended" (Grella Brief at 36-37) are contra- 
dicted by the plain and unambiguous language of Paragraph 10. 
There was no evidence before the district court that suggested 
that the Ground Lease was not a complete and final integration 
of the agreement between the parties. In these circumstances 


evidence as to what Grella claims the parties intended would 


be barred by the parol evidence rule. Kama Rippa Music, 


Inc. v. Schekeryk, supra, 510 F.2d at 841-42; Hoh v. Pepsico, 
Inc., 491 F.2d 556, 557-58 n.2 (2d Cir. 1974); Raleigh Associates 
v. Henry, supra, 302 N.Y. at 476, 99 N.E.2d at 293; 455 
Seventh Avenue, Inc. v. Frederick Hussey Realty Corp., 295 
N.Y. 166, 171-72, 65 N.E.2d 761, 762-63 (1946). 

The interpretation of the default terms of Paragraph 
10 was thus properly determined to be a question of law 
for the court. 


Moreover, unlike some cases involving contracts in 


which this Court has reversed the granting of summary judgment, 


the present action did not present the district court with 
cont.icting possible interpretations of tne Grouna Lease, be- 
cause the language of tne lease nerein must be strictly con- 
strued to avoid forfeiture. See Gazlay v. williams, 210 U.S. 
41, 47-48 (1908); Queens Boulevard wine & Liquor Corp. v. Blum, 
503 F.2d 202, 204-205 (id Cir. 1974); Peirce v. New York Dock 
Co., 265 F. 148, 152 (2d Cir. 1920); In re Murray Realty Co., 
35 F. Supp. 417, 419-20 (N.D.N.Y. 1940); Gillette Bros. v. 


Aristocrat Restaurant, Inc., 239 N.Y. 87, 92, 145 N.E. 748, 


750 (1924); Paddell v. Janes, 84 Misc. 212, 220, 145 N.Y.S. 


868, 873 (Sup. Ct. N.Y. Co. 1914). Because there is a public 
policy against forfcitures, it is well established that clauses 
permitting termination of leases on events of bankruptcy are 
strictly construed to disallow termination unless the event 
that nas occurred is one of the eveats specifically listed 
in the clause. £.g., In re Imperial "400" National, Inc., 
429 F.2a 680, 683 (3d Cir. 1970); In re Murrav Realty Co., 
supra; 4A Collier, Bankruptcy # 70.44 at 542-44 (14tn ed. 
13/1); see In re Takis, 18 F.2d 777 (2d Cir. 1927); cf. Paddell 
v. Janes, supra, 84 Misc. at 229, 145 N.¥.S. at 878-79. 

In re Murray Realty Co., supra, involved a lease 
of property owned by a church, in which the church was given 
the right to terminate the lease upon the bankruptcy of the 
lessee “'or of any successor.'" Tne original tenant assigned 
the lease to a company which was subsequently adjudicated 


bankrupt, and the church sought to terminate the lease. In 


uetermining wnetner tne word "successor" snould be inter 
preted to incluue assignees, tne court noted that elsewnere 

tne lease used tne phrase “successors and assigns" and observed 
that the word “successor” does not necessarily connote an 
assignee. The court thus held that the churcn nad no right 

to terminate upon the bankruptcy of the assignee, stating 

as follows: 


"* * * The law frowns upon forfeiture:. 
Forfeitures should never be decreed unless 
the language of the instrument sought to be 
construed so states in clear, unmistakable 
terms.* * *" 35 F. Supp. at 419-20. 


The Imperial "400" case, supra, involved a Chapter | 


X reorganization of the lessee of certain property. The 
lease provided that the lessor nad the right to terminate 


the lease 


"x * * (1) Upon any general assignment 
tor tne penetit of creditors of Imperial 
{tne lessee] 

(2) Or upon tne adjudication that 
Imperial is oankrupt; 

(3) Or upon the sale under execution 
of the leasehold estate or any part 
thereof." 429 F.2d at 683. 


The court held that the appointment of a trustee to reor- 
ganize the lessee under Chapter X of the Bankruztcy Act did 
not fall within the listed events of default: 

"The above language does not specify 


the appointment of a trustee in reorganiza- 
tion. * * * [(Florfeiture clauses in leases 


are aS a general rule not favored in the 

law. * * * Since tne lease nere clearly 

does not provide tor its termination on 
appointment of a trustee in reorganization 
or on the tiling otf a petition in bankruptcy, 
there is no basis to interpret the lease in 
this manner." 429 F.2d at 683.* 


On the basis of the authorities, therefore, the 
district court was correct in construing the Ground Lease 
strictly according to its terms, as a matter of law. 

B. None of the Events of Default Specified in 
the Ground Lease Has Occurred and There Is 
No Basis for Expanding the Unambiguous Default 
Terms To Include the Events of October 8, 1974. 

None of the events of default specified in Para- 
graph 10 of the Ground Lease has occurred. Grella does not 
contend that any of them has occurred with respect to Lever. 
Nor, apparently, does she contend that any of them has 
occurred in the normal sense of the words used with respect 
to Franklin. wWone of the first three events specitied, i.e., 
tnose with respect to petitions in bankruptcy or arrangement 
or adjudications of bankruptcy, occurred and obviously 


no such event could have occurred; the 3ankruptcy Act is, 


There is no merit in Grella's contention that the Imperial 
"400" case, supra, conflicts with Finn v. Meighan, 325 U.S. 
300 (1944) (Grella Brief at 35). Finn Feccantzed that 
there was a difference between "‘adjudged bankrupt'" ~ 

and “‘adjudged insolvent'", but permitted forfeiture 
because the appointment of a trustee in a Chapter X 
reorganization proceeding was an adjudication of insol- 


vency, one of the events of default specified in the 
lease. 300 U.S. at 303-304. 


oy its terms, inapplicable to bers. 11 U.S.C. § 22; see 
First American Bank & Trust Co. v. George, No. 75-1771 
(8th Cir., tiled July 22, 1976). Nor did the other two 
events specified occur, since Franklin neither made any as-~- 
signment for the benefit of creditors nor took advantage of 
any insolvency ict. 

What did occur, and what Grella claims constituted 
a default, was that on October 8, 1974 che Comptroller of the 
Currency of the United States declared Franklin to be insolv- 
ent, and, as required by i2 U.S.C. § 182l(c), appointed FDIC 


as Franklin's rece‘ er. “ne Comptroller's declaration was 


in no sense an ad. ication since it was not a judicial act. 


Bushnell v. Leland, 164 U.S. 684, 685-86 (1897); In re Amer- 


ican City Bank & Trust Co., N.A., 402 F. Supp. 1229, 1231 
(B.D. Wis. 1975); ct. Adams v Nagie, 303 U.S. 532, 540 
(1938).* When FDIC was ap} aced receiver of Franklin, 
Franklin's assets passed into FDIC's exclusive control by 


operation of law. Anderson v. Cronkleton, 32 F.2d 170, 171 


aed 


* The only court action that took place was the approval 
required by 12 U.S.C. § 192 for the sale of assets by 
the receiver of a closed national bank; the Comptroller 
of the Currency was not a party to this proceeding. Even 
this court approval was not an adjudication of any kind, 
since it has consistently been held to be merely a 
ministerial act. Hulse v. Araetsinger, 18 F.2d 944, 945 
(2a Cir. 1927); Mitchell v. Joseph, 1ll7 F.2d 253, 254- 
55 (7th Cir. 1941); Dugger v. Cox, 110 F.2d 834, 836 
(6th Cir. 1938); In re Home National Bank, 147 F. Supp. 
389, 390-91 (S.D.N.Y. 1956). 


(8th Cir. 1929); People v. Nelson, 143 Misc. 3... 340, 257 
N.Y.S. 361, 363 (Sup. Ct. Albany Co. 1932). No action was 
taken by Franklin, ne’ as any action by Franklin required, 
to achieve that result. Thus it is clear that the events of 
October 8, 1974 were not petitions or adjudications of bank- 
ruptcy or arranc?' 2nt, nor Franklin assignments for the bene- 
fit of creditors or taking advantage of any insolvency act. 
The language of the Ground Lease in the present 

action does not specify a declaration of insolvercy by the 


Comptroller of the Currency or the appointment of FDIC as re-~ 


ceiver as events that give the landlord the rignt to termin- 


ate ine lease. It is only by enlarging the meanings of the 
words used in the Ground Lease that the events that actually 


occurred coula be construed to fit within the language used.* 


eR TRESS SENS HE SAE 


* Since Paragraph 10 of the Ground Lease is unambiguous, 
there is no room for application of ti principle advanced 
by Grella that contracts should be construed against the 
draftsman (Grella Brief at 30). Cornellier v. American 
Casualty Co., 389 F.2d 641, 643 (2d Cir. 1968); see 
Moran v. Standard Oil Co., 211 N.Y. 187, 196, 105 N.E. 

317, 220 (1914). Her contention that strict construction 
of Paragraph 10 “results in an apparent absurdity" (Grella 
Brief at 32) is untenable. She apparently bases that argu- 
ment on the fact that a bank cannot enter bankruptcy. Yet 
if the Ground Lease is assigned to a non-banking corpora- 
tion and the word "Tenant" refers to the tenant in posses-~- 
sion, obviously there is no “absurdity", apparent or otherc- 
wise. FDIC contends that "Tenant" refers to the tenant in 
possession (see supra, p. 8). However, it is not necessary 
0 decide that question. For purposes of review on this 
appeal, it is sufficient that there are constructions of 
tne Ground Lease under which Paragraph 10 is not mean- 
ingiess. 


Yet nowhere is the public policy of strict construction to 
avoid forfeitures more appropriately invoked than here, where 
the declaration of a forfeiture would seriously restrict the 
Statutory options available to a government agency in its 
attempt to perform its function in the public interest. 
Section 1823(e) of 12 U.S.C. authorizes FDIC to 
enter into transactions by which a healthy bank purchases 
assets and assumes liabilities of anotner bank. Such a 


purchase and assumption transaction has several advantages 


to the public, such as avoiding interruption cf panking ser- 


vices and maintaining a healthy state of competition in the 
banking indusviry. 

Banks thac are interested in bidding on purchase and 
assumption transactions are usually banks that have no 
branches in areas served by the to-be-closed bank (A26). 

One of the factors such banks take into account is their 
prospective ability to retain customers of the to-be-closed 
bank; this abisity is adversely affected if there is either 

a tempore! interruption in service or a change in the site 

of the bank branch (A26, A49-50). Thus in evaluating whether 
and how mucn to bid on a purcnase and assumption transaction, 
the prospective bidders review the lease provisions of tne 
bank branches and attempt to assess the likelihood that they 


will be able to take user the leasehold interests (45C). 


In entering into the Purchase and Assumption Agree- 
ment involved in the present action, EAB paid $125 million 
for the opportunity to take over Franklin's business as a 
going concern (A26, A50). Franklin's value as a going 
concern consisted in large part of the fact that it had an 
established network of 104 branches, co~centrated in Long 
Island (id.). EAB had no branches in any part of Long 
Island (A50). If the default terms of the Ground Lease 
involved in this action are extended by judicial construc- 
tion to include the Comptroller's declaration of Franklin's 
insolvency, EA3 may lose branch office space which it 
reasonably expected to be able to retain. 

The question of whether the terms used in Paragraph 
10 of the Ground Lease should be extended to include a decla- 
ration of insolvency urder the National Bank Act is apparently 
one of first impression in this action. A ruling upholding 
Grella's purported termination would thus be an invitation 
to other lessors whose default provisions did not specify 
the Comptroller's action as a ground for termination, to 
terminate other leases which have been transferred to EAB 


pursuant to the Purchase and Assumption Agreement. The 


compelling public interest considerations in facilitating 


purchase and assumption transactions require adherence 
to the long-established public policy of strict construction 


to avoid forfeitures. 


Grella attempts to overcome this policy by argu- 


ing tnat "New York law does not shirk at enforcing a for- 


feiture provision in a lease absent any fraud or bad faith 


on the part of the landlord * * * or the absence of a 

factual insolvency or bankruptcy * * *" (Grella Briet at 28). 
The cases cited by Grella in support of this contention are 
inapposite because in each, the clause enforced against the 
offending party was unambiguous. And in each case the event 
that occurred was clearly specified in the applicable clause. 
Grella cites no case in which lease clauses were affirma- 
tively expanded to allow a forfeiture. 

Under the guise of applying the principle of rea- 
sonable construction of contracts, Grella argues tnat tne 
Court should rewrite Paragraph 10 to include the Comptroller's 
declaration ot insolvency and the appointment of FDIC as re- 
ceiver of Franklin (Grella Brief at 31-34, 36-37). But it is 
settled law that a contract may be reformed only where there 
has been fraud or mutual mistake. Glen Manufacturing, Inc. v. 
| Perfect Fit Industries, Inc., 299 F. Supp. 278, 281 (S.D.N.Y. 
1969), remanded on other grounds, 420 F.2d 319 (2d Cir.), 
cert. denied, 397 U.S. 1042 (1970); Bailey v. Karolyna Co., 
50 F. Supp. 142, 144-45 (S.D.N.¥. 1943); Eastern Air Lines, 
Inc. v. Trans Caribbean Airways, Inc., 29 App. Div. 2d 379, 
382-83, 288 N.Y.S.2d 317, 320-21 (1st Dep't), aff'd, 23 
N.¥.2d 709, 243 N.E.2d 756, 296 N.¥.S.2d 153 (1968); 


see Barash v. Pennsylvania Terminal Real Estate Corp., 


26 N.Y¥.2d 77, 86-87, 256 N.E.2d 707, 712, 308 N.Y.S.2d 
649, 656 (1970). 

Grella's arguments in her brief about the supposed 
purpose of Paragraph 10 and what the parties may have been 
attempting to accomplish do not raise any question of either 
fraud or mutual mistake. Accordingly, there was no basis for 
reforming Paragraph 10, and it was properly construed as written, 
to disallow termination on the basis of the events of October 8, 
1974. 

Grella will not be prejudiced by strict construction 
of the Ground Lease. There is no indication that Lever, who 
has paid the rent promptly each year since 1965,. will.be unable 
to pay the rent in the future. In any event, Lever's building, 
valued at several million dollars, provides Grella with more 
than adequate security for the $21,000 per year rental to which 


she is entitled. 


Conclusion 


For the foregoing reasons, the judgment appealed from 


should in all respects be affirmed. 


Dated: New York, New York 
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ADDENDUM 
Statutes Involved 


Title 12 of United States Code 


§ 1819. Incorporation; powers; seal * 


Upon June 16, 1933, the Corpor: tion shall become a body corpo- 
rate and as such sh.!! have power— 


First. To adopt and use a corporate seal. 


Second. To have succession until dissolved by an Act of Con- 
gress. 
Third. To make contracts. 


Fourth. To sue and be sued, complain and defend, in any court of 
law or equity, State or Federal. All suits of a civil nature at com- 
mon law or in equity to which the Corporation shall be a pariy shall 
be deemed to arise under the laws of the United States, and the 
United States district courts shall have original jurisdiction thereof, 
without regard to the amount in controversy; and the Corporation 
may, without bond or seeurity, remove any such action, suit, or pro- 
ceeding from a State court to the United States district court for 
the district or division embracing the place where the same is pend- 
ing by following any procedure for removal now or hereafter in ef- 
fect, except that any such suit to which the Corporation is a party in 
its capacity as receiver of a State bank and which involves only the 
rights or obligations of depositors, creditors, stockholders, and such 
State bank under State law shall not be deemed to arise under the 
laws of the United States. No attachment or execution shall be 
issued against the Corporation or its property before final judec- 
ment in any suit, action, or proceeding in any State, county, munici- 
pal, or United States court. The Board of Dircctors shall designate 
an agent upon whom service of process may be made in any State, 
Territory, or jurisdiction in which any insured dank is located. 


Fifth. To appoint by its Board of Directors such officers and em- 
ployees as are not otherwise provided for in this chapter, to define 
their duties, fix their compensation, require bonds of them and fix 
the penalty thereof, and to dismiss at pleasure such officers or em- 
ployees. Nothing in this chapter or any other Act shall be con- 
strued to prevent the appointment and compensation as an officer 
or employee of the Corporation of any officer or employee of the 
United States in any board, commission, independent establishment, 
or executive department thereof. 

Sixth. To prescribe, by its Board of Directors, bylaws not incon- 
sistent with law, regulating the manner in which its general busi- 
ness may be conducted, and the privileges granted to it by law may 
be exercised and enjoyed. 


* "Rs used in this section, "Corporation" is defined as 
Federal Deposit Insurance Corporation in 12 U.S.C. § 1811. 


Title 12 of United States Code 


Seventh. To exercise by its Boacd of Directors, or duly autho- 
rized officers or agents, all powers specifically granted by the pro- 
visions of this chapter, and such incidental powers as shall be nec- 
essary to carry out the powers so granted. 

Eighth. To make examinations of and to require information and 
reports from banks, as provided in this chapter. 

Ninth. To act as receiver. 


Tenth. To prescribe by its Board of Directors such rules and reg- 
ulations as it may deem necessary to carry out the provisions of this 
chapter. 

Sept. 21, 1950, c. 967, § 2[9], 64 Stat. 881; Oct. 16, 1966, Pub.L. 
89-695, Title II, § 205, 80 Stat. 1055. 


Title 12 of United States Code 


RECEIVERSHIP 


§ 101. Generali grounds for appointment of receiver 

Whenever any national banking association shail be dissolved, and its 
rights, privileges, and franchises declared forfeited, as prescribed in sec- 
ten 93 of this title, or whenever any creditor of any national banking 
association shall have obtained a judgment against it in any court of 
record, and made application. accompanied by a certificate from the clerk 
of the court stating that such judgment has been rendered and nas re- 
mained unpaid for the space of thirty days, or wheaever the comptroller 
shall become satisfied of the insolvency of a natioual banking association. 
he may. after due examination of its affairs, in -ither case, appoiot 3 
receiver who shall proceed to close up such association. As amended 
Sept. 8, 1959, Pub.L. §6—230, § 16, 73 Stat. 458. 


Title 12 of United States Code 


§ 192. Default in payment of circulating notes 

On becoming satisfied, as specified in sections 131 and 132 of this title, 
that any association has refused to pay its circulating notes as therein 
mentioned, and is in default, the Comptroller of the Currency may forth- 
with appoiat.a receiver, and require of him such bond and security as he 
deems proper. Such receiver, under the direction of the comptroller, 
shall take possession of the books, records, and assets of every description 
of such association, collect all debts, dues, and claims belonging to it. 
and, upon the order of a court of record of competent jurisdiction, may 
sell or compound all bad or doubtful debts, and, on a like order, may 
sell all the real and personal property of such association, on such terms 
as the court shall direct. Such receiver shall pay over ai] moneys so 
made to the Treasurer of the United States, subject to the order of the 
comptroller, and also make report to the comptroller of all his acts aad 
proceedings. 


Provided, That the comptroller may, if he deems proper, deposit any 
of the money so made in any regular Government depositary, or in any 
State or national bank either of the city or town in which the insolvent 
bank was located, or of a city or town as adjacent thereto as practicable: 
if such deposit is made he shall require the depositary to deposit United 
States bonds or other satisfactory securities with the Treasurer of the 
United States for the safe-keeping and prompt payment of the money so 
deposited: Provided, That no security in the form of deposit of United 
States bonds, or otherwise, shall be required in the case of such parts of 
the deposits as are insured under section 264 of this title. Such deposi- 
tory shall pay upon such money interest at such rate as the comptroller 
may prescribe, not less, however, than 2 per centum per annum upon the 
average monthly amount of.such deposits. As amended Sept. 8, 1959, 
Pub.L. 86-230, § 17, 73 Stat. 458. 


Title 12 of United States Code 


§ 1821. Permanent Insurance Fund. * 


(a) Composition; amount of deposit insured; insur- 
anes 3 public funds; aggregate amount of public 
un 


(1) The Temporary Federal Deposit Insurance 
Fund and the Fund For Mutuals heretofore created 
pursuant to the provisions of section 12B of the 
Federal Reserve Act, as amended. are consolidated 
into a Permanent Insurance Fund for insuring de- 
posits, and the assets therein shall be held by the 
Corporation for the uses and purposes of the Corpo- 
ration: Provided, That the obligations to and rights 
of the Corporation, depositors, banks, and other per- 
sons arising out of any event or transaction prior to 
September 21, 1950, shall remain unimpaired. On 
and after August 23, 1935, the Corporation shall in- 
sure the deposits of all insured banks as provided in 
this chapter: Provided further, That the insurance 
shall apply only to deposits of insured banks which 
have been made available since March 10, 1933, for 
withdrawal in the usual course of the banking busi- 
ness: Provided further, That if any insured bank 
shall, without the consent of the Corporation, release 
or modify restrictions on or deferments of deposits 
which had not heen made available for withdrawal 
in the usual course of the banking business on or 
before August 23, 1935. such deposits shall not be in- 
sured. Except as provided in paragraph (2), the 
maximur: amount of the insured deposit of any de- 
positor shall be $40,000. 

(2)(A) Notwithstanding any limitation in this 
chapter or in any other provision of law relating to 
the amount of deposit insurance available for the 
account of any one depositor, in the case of a depos- 
itor who is— 

(i) an officer, employee, or agent of the United 
States having official custody of public funds and 
lawfully investing or depositing the same in time 
and savings deposits in an insured bank; 

(4) an officer, employee, or agent of any State 
of the United States. or of any county, munici- 
pality, or political subdivision thereof having offi- 
cial custody of public funds and lawfully invest- 
ing or depositing the same in time and savings 
deposits in an insured bank in such State; 


(iii) an officer, employee, or agent of the Dis- 
trict of Columbia having official custody of public 
funds and lawfully investing or depositing the 
same in time and savings deposits in an insured 
bank in the District of Columbia: or 

(iv) an officer, employee, ov agent of the Com- 
monwealth of Puerto Rico, of the Virgin Islanc’ 
of American Samoa, or of Guam. or of any county. 
municipality, or political subdivision thereof hav- 
ing official custody of public funds and lawfully 
investing or depositing the same in time and sav- 
ings deposits in 1n insured bank in the Common- 
wealth of Puerto Rico. the Virgin Islands, Ameri- 
can Samoa, or Guam. respectively; 

his deposit shall be insured in an amount not to ex- 
ceed $100,000 per account. 

(B) The Corporation may limit the aggregate 
amount of funds that may be invested or deposited 
in time and savings deposits in any insured bank 
by any depositor referred to in subparagraph (A) of 
this paragraph on the basis of the size of any such 
bank in terms of its assets: Provided, however, such 
limitation may be exceeded by the pledging of ac- 
ceptable securities to the depositor referred to in 
subparagraph (A) of this paragraph when and 
where required. 


(b) Liquidation as closing of bank. 

For the purposes of this chapter an insured bank 
shall be deemed to have been closed on account of 
{nability to meet the demands of its depositors in 
any case in which it has been closed for the purpose 
of liquidation without adequate provision being 
made for payment of its depositors. 


(e) Corporation as receiver. 

Notwithstanding any other provision of law, when- 
ever the Comptroller of the Currency shall appoint 
a receiver other than a conservator of any insured 
national bank or insured District bank, or of any 
noninsured national bank or District bank hereafter 
closed, he shall appoint the Corporation receiver for 
such closed bank. 


* As used in this section, "Corporation" is defined as 
Federal Deposit Insurance Corporation in 12 U.S.C. § 1811. 


Title 12 of United 


(d) Same; powers and duties. 

Notwithstanding any other provision of law, it 
shall be the duty of the Corporation as such receiver 
to cause notice to be given, by advertisement in such 
newspapers as it may direct, to all persons having 
claims against such closed bank pursuant to section 
193 of this title; to realize upon the assets of such 
closed bank, having due regard to the condition of 
credit in the locality: to enforce the individual lia- 
bility of the stockholders and directors thereof; and 
to wind up the affairs of such closed bank in con- 
formity with the provisions of law relating to the 
Uquidation of closed national banks, except as herein 
otherwise provided. The Corporation as such re- 
ceiver shall pay to itself for its own account such 
portion of the amounts realized from such liquida- 
tion as it shall be entitled to receive on account of 
{ts subrogation to the claims of depositors, and it 
shall pay to depositors and other creditors the net 
amounts available for distribution to them. The 
Corporation as such receiver, however. may. in its 
discretion, pay dividends on proved cizims at any 
time after the expiration of the period of advertise- 
ment made pursuant to section 193 of this title, and 
no liability shall attach to the Corporation itself 
or as such receiver by reason of any such payment 
for failure to pay dividends to a claimant whose 
claim is not proved at the time of any such payment. 
With respect to any such closed bank, the Corpora- 
tion as such receiver shall have all the rights. powers. 
and privileges now possessed by or hereafter granted 
by law to a receiver of a national bank or District 
bank and notwithstanding any other provision of 
law in the exercise of such rights, powers, and privi- 
leges the Corporation shall not be subject to the 
direction or supervision of the Secretary of the 
Treasury or the Comptroller of the Currency. 


(e) Same; State banks. 

Whenever any insured State bank (except a Dis- 
trict bank) shall have been closed by action of its 
board of directors or by the authority having super- 
visior. of such bank, as the case may be, on account 
uf inability to meet the demands of its depositors, 
the Corporation shall accept appointment as re- 
ceiver thereof, if such appointment is tendered by 
the authority having supervision of such bank and 
is authorized or permitted by State law. With re- 
spect to any such insured Szate bank, the Corpora- 
tion as such receiver shall possess all the rights, 
powers and privileges granted by State ‘aw to a 
receiver of a State bank. 


(f) Payment of insured deposits. 
Whenever an insured bank shall have been closea 
om account of inability to meet the demands of its 


States Code 


depositors, payment of the insured deposits in such 
bank shall be made by the Corporation as soon as 
possible, subject to the provisions of subsection ‘g) 
of this section either (1) by cash or (2) by making 
available to each depositor a transferred deposit in 
a new bank in the same community or in another 
insured bank in an amount equal to the insured de- 
posit of such depositor: Provided, That the Corpo- 
ration. in its discretion, may require proof of claims 
to be fled before paying the insured deposits. and 
that in any case where the Corporation is not sat- 
ised as to the validity of a claim for an insured 
deposit, it may require the final determination of 
a court of competent jurisdiction before paying such 
claim. 


(g) Subrogation. 

In the case of a closed national bank or District 
bank. the Corporation. upon the payment to any 
depositor as provided in subsection (f) of this sec- 
tion, shall be subrogated to all rights of the depositor 
against the closed bank to the extent of such pay- 
ment. In the case of any other closed insured bank. 
the Corporation shall not make any payment to 
any depositor until the right of the Corporation to 
be subrogated to tne rights of such depositor on the 
same basis as provided in the case of a closed na- 
tional bani under this chapter shall have been 
recognized either by express provision of State law, 
by allowance of claims by the authority having su- 
pervision of such bank, by assignment of claims by 
depositors. or by any other effective method. In 
the case of any closed insured bank, such subroga- 
tion shall include the right on the part of the Cor- 
poration to receive the same dividends from the 
proceeds of the assets of such closed bank and recov- 
eries on account of stockholders’ liability as would 
have been payable to the depositor on a claim for 
the insured deposit, but such depositor shall retain 
his claim for any uninsured portion of his deposit: 
Provided, That. with respect to any bank which 
closes after May 25, 1938, the Corporation shall 
waive, in favor only of any person against whom 
stockholders’ individual lability may be asserted, 
any claim on account of such lability in excess of 
the liability, if any, to the bank or its creditors, for 
the amount unpaid upon his stock in such banks: 
but any such waiver shall be effected in such manner 
and on such terms and conditions as will not increase 
recoveries or dividends on account of claims to which 
the Corporation is not subrogated: Provided fur- 
ther, That the rights of depositors and other credi- 
tors of any State bank shall be determined in accord- 
ance with the applicable provisions of State law. 


Title 12 of United States Code 


(h) Organization of new bank. 

A$ soon as possible after the closing of an insured 
bank. the Corporation. if it finds that it is advisable 
and in the interest of the depositors of the closed 
bank or the public, shall organize a new national 
bank to assume the insured deposits of such closed 
vank and otherwise to perform temporarily the 
functions hereinafter provided for. The new bank 
shall have its place of business in the same commu- 
nity as the closed bank. 


(i) Same; articles of association and organization cer- 
tificate; management: acceptance of deposits: 

on deposit with Federal Reserve bank: 
transaction of business: exemption from taxation. 


The articles of associatiog and the organization 
certificate of the new bank shal] be executed by rep- 
resentatives designated by the Corporation. No 
capital stock need be paid in by the Corporation. 
The new bank shall not have a board of directors. 
but shall be managed by an executive officer ap- 
pointed by the Board of Directors of the Corpora- 
tion who shall be subject to its directions. In all 
other respects the new bank shall be organized in 
accordance with the then existing provisions of law 
relating to the organization of national bank'ng as- 
sociations. The new bank may, with the approval 
of the Corporation. accept new deposits which shail 
be subject to withdrawal on demand and which. ex- 
cept where the new bank is the only bank in the 
community, shall not exceed $40,000 from any de- 
positor. The new bank, without application to or 
approval by the Corporation. shail be an insured 
bank and shall maintain on deposit with the Federal 
Reserve bank of its district reserves in the amount 
required by law for member banks, but it shall not 
be required to subscribe for stock of the Federal Re- 
serve bank. Funds of the new bank shall be kept on 
hand in cash, invested in obligations of the United 
States. or in obligations guaranteed as to principal 
and interest by the United States. or deposited with 
the Corporation, with a Federal Reserve bank, or, 
to the extent of the insurance coverage thereon. with 
an insured bank. The new bank. unless otherwise 


authorized by the Comptroller of the Currency, shall 
transact no business except that authorized by this 
chapter and as may be ine:dental to its organiza- 
tion. Notwithstanding any other provision of lay 
the new bank, its franchise, property. and income 
shall be exempt from all taxation now or hereafter 
imposed by the United States. by any Territory. de- 
pendency. or possession thereof. or by any State. 
county, municipality, or local taxing authonty. 


3 availability of Corporation's funds; earn- 
® ony losses; assumption of deposits of closed 
bank. 


Upon the organization of a new bank. the Corpora- 
tion shall promptly make available to it an amount 
equal to the estimated insured deposits of such closed 
bank plus the estimated amount of the expenses of 
operating the new bank, and shall determine as soon 
as possible the amount due each depositor for his 
insured deposit in the closed bank, and the total 
expenses of operation of the new bank. Upon such 
determination, the amounts so estimated and made 

ed to conform to the 
amounts so determined. Earnings of the new bank 
shall be paid over or credited to the Corporation in 
such adjustment. If any new bank, during the 
. period it continues its status as such, sustains any 
losses with respect to which it is not effectively pro- 
tected except by reason of being an insired bank, 
the Corporation shall furnish to it add. tonal funds 
in the amount of such losses. The new bank shall 
assume as transferred deposits the payment of the 
insured deposits of such closed bank to each of its 
depositors. Of the amounts so made available, tne 
Corporation shail transfer to the new bank, in cash. 
such sums as may be necessary to enable it to meet 
its expenses of operation and immediate cash de- 
mands on such transferred deposits, and the 
remainder of such amounts snall be subject to with- 
drawal by the new bank on demand. 


Title 12 of United States Code 


(k) Same; issuance of capital stock. 

Whenever in the judgment of the Board of Direc- 
tors it is desirable to do so. the Corporati.n shall 
cause capital stock of the new bank to be offered for 
sale on such terms and conditions as the Board of Di- 
rectors shall deem advisable in an amount sufficient, 
in the opinion of the Board of Directors, to make 
possible the conduct of the business of the new bank 
on a sound basis, but in no event less than that re- 
quired by section 51 cf this title, for the organization 
of a national bank in the place where such new bank 
is located. The stockholders of the closed insured 
bank shall be given the first opportunity to purchase 
any shares of common stock so offered. Upon proof 
that an adequate amount of capital stock in the 
new bank has been subscribed and paid for in cash, 
the Comptroller of the Currency shall require the 
articles of association and the organization certifi- 
cate to be amended to conform to the requirements 
for the organization of a national bank, and there- 
after, when the requirements of law with respect to 
the organization of a national bank have been com- 
plied with, he shall issue to the bank a certificate of 
authority to commence business, and thereupon the 
bank shall cease to have the status of a new bank, 
shal] be managed by directors elected by its own 
shareholders and may exercise all the powers granted 
by law, and it shall be subject to all the provisions 
of law relating to national banks. Such bank shall 
thereafter be an insured national bank, without 
certification to or approval by the Corporation. 


(D Sene; termination. 

Tf the capital stock of the new bank is not offered 
for sale, or if an adequate amount of capital for such 
new bank ‘s not subscribed and paid for, the Board of 
Directors may offer to transfer its business to suy 
insured bank in the same community which will t :ke 
over its assets, assume its liabilities, and pay to the 
Corporation for such business such amount as the 
Board of Directors may deem adequate; or the Eoard 
of Directors in its discretion may change te location 
of the new bank to the office of the Corporation or to 
some other place or may at any time wind up its 
affairs as herein provided. Uniess the capital stock 
of the new bank is sold or its assets are taken over 
and its abilities are assumed by an insured bank as 
above provided within two years from the date of its 
organization, the Corporation shall wind up the 
affairs of such bank, after giving such notice, if any. 
as the Comptroller of the Currency may require, 
and shall certify to the Comptroller of the Currency 
the termination of the new bank. Thereafter the 
Corporation shall be liable for the obligations of 
such bank and shall be the owner of its asset’ The 
Provisions of sections 181 and 182 of this title shall 
not apply to such new banks. (Sept. 21, 1950, ch. 967, 
$2 (111, 64 Stat. 884; Oct. 16, 1966, Pub. L. 85-695, 
title ITZ, § 301 (c), (d), 80 Stat. 1055; Dec. 23, 1969, 
Pub. L. 91-151, § 7(a) (3), (4), 83 Stat. 375.) 


Title 12 of United States Code 


§ 1822. Corporation as receiver—Bond; appointment of 


agents; payment of fees and expenses * 

(a) Notwithstanding any other provision of law, the Corporation 
as receiver of a closed national bank or District bank shal! not be 
required to furnish bond and shall have the right to appoint an 
agent or agents to assist it in its duties as such receiver, and all 
fees, compensation, and expenses of liquidation and administration 
thereof shall be fixed by the Corporation, and may be paid by it out 
of funds coming into its possession as such receiver. 


Payment of insured deposit as discharge from lability 


(b) Payment of an insured deposit to any person by the Corpora- 
tion shall discharge the Corporation, and payment of a transferred 
deposit to any person by the new bank or by an insured bank in 
which a transferred deposit has been made available shall discharge 
the Corporation and such new bank or other insured bank, to the 
same extent that payment to such person by the closed bank would 
have discharged it from liability for the insured deposit. 


Recegnition of claimant not on bank records 

(c) Except .as otherwise prescrited by the Board of Directors, 
neither the Corporation nur such new bank or other insured bank 
shall be required to recognize as the owner of any portion of a de- 
posit appearing on the records of the closed bank under a name oth- 
er than that of the claimant, any person whose name or interest as 
such owner is not disclosed on the records of such closed bank as 
part owrer of said deposit, if such recognition would increase the 
aggregate amount of the insured deposits in such closed bank. 


Withholding payments to meet lability to bank 


(d) The Corporation may withhold payment of such portion of the 
insured deposit of any depositor in a closed bank as may be required 
to provide for the payment of any liability of such depositor as a 
stockholder of the closed bank, or of any liability of such depositor 
to the closed bank or its receiver, which is not offset against a 
claim due from such bank, pending che determination and payment 
of such liability by such depositor or any other person liable there- 
for. 


* As used in this section, "Corporation" is defined as 
Federal Dsposit Insurance Corporation in 12 U.S.C. § 1811. 
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Unelaimed deposits 


(e) If, after the Corporation shall have given at least three 
months’ notice to the depositor by mailing a copy thereof to his 
last-known address appearing on the records of the closed bank, any 
depositor in the closed bank shall fail to claim his insured deposit 
from the Corporation within eighteen months after the appointment 
of the receiver for the closed bank, or shail fail within such period 
to claim or arrange to continue the transferred deposit with the new 
bank or with the other insured bank which assumes liability there- 
for, all rights of the depositor against the Corporation with respect 
to the insured deposit, and against the new bank and such other in- 
sured bank with respect to the transferred deposit, shall be barred. 
and all rights of the depositor against the closed bank and its share- 
holders, or the receivership estate to which the Corporation may 
have become subrogated, shall thereupon revert to the depositor. 
The amount of any transferred deposits not claimed within such 
eighteen months’ period, shal! be refunded to the Corporation. 


Se> 1, 1950, ¢. 967, § 2[12], 64 Stat. 887. 
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§ 1323. Corporation monies—Investment * 


(a) Mi aey of the Corporation not otherwise employed shall be in- 
vested in obligations of the United States or in obligations guaran- 
teed as to principal and interest by the United States: Provided, 
That the Corporation shall not sell or purchase any such obligations 
for its own account and in its own right and interest, at any one 
time aggregating in excess of $100,000, without the approval of the 
Secretary of the Treasury: And provided further, That the Secre- 
tary of the Treasury may waive the requirement of his approval 
with respect to any transaction or classes of transactions subject to 
the provisions of this subsection for such period of time and under 
suca conditions as he may determine. 


Benking and checking accounts 


(b) The banking or checking accounts of the Corporation shall be 
kept with the Treasurer of the United States, or, with the approval 
of the Secretary of the Treasury, with a Federal Reserve bank, or 
with a bank designated as a depositary or fiscal agent of the United 
States: Provided, That the Secretary of the Treasury may waive the 
requirements of this subsection under such conditions as he may de- 
termine: And provided further, That this subsection shall not apply 
to the establishment and maintenance in any bank for temporary 
purposes of banking and checking accounts not in excess of $50,000 
in any one bank, or to the establishment and maintenance in any 
bank of any banking and checking accounts to facilitate the pay- 
ment of insured deposits, or the making of loans to, or the purchase 
of assets of, insured banks. When designated for that purpose by 
the Secretary of the Treasury, the Corporation shall be a depositary 
of public moneys, except receipts from customs, under such regula- 
tions as may be prescribed by the said Secretary, and may also be 
employed as a financial agent of the Government. It shall perform 
all such reasonable duties as depositary of public moneys and finan- 
cial agent of the Government as may be required of it. 


Loans to closed banks 


(c) In order to reopen a closed insured bank or, when the Corpo- 
ration has determined that an insured bank is in danger of closing, 
in order to prevent such closing, tke Corporation, in the discretion 
of its Board of Directors, is authorized to make loans to, or pur- 
chase the assets of, or make deposits in, such insured bank, upon 
such terms and conditions as the Board of Directors may prescribe, 
when in the opinion of the Board of Directors the continued opera- 
tion of such bank is essential to provide adequate banking service in 
the community. Such loans and deposits may be in subordination 
to the rights of depositors and other creditors. 


*As used in this section, "Corporation" is defined as 
Federal Deposit Insurance Corporation in 12 U.S.C. § 1811. 
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Sale of assets to Corporation 


(d) Receivers or liquidators of insured banks closed on account 
of inability to meet the demands of their depositors shall be entitled 
to offer the assets of such banks for sale to the Corporation or as 
cseurity for loans from the Corporation, upon receiving permission 

.om the appropriate State authority in accordance with express 
provisions of State law in the case of insured State banks. The 
proceeds of every such sale or loan shall be utilized for the same 
purposes and in the same manner as other funds realized from the 
liquidation of the assets of such banks. In any case where prior to 
September 21, 1950, the Comptroller of the Currency has appointed 
a receiver of a closed national bank other than the Corporation, he 
may, in his discreticn, pay dividends on proved claims at any time 
after the expiration of the period of advertisement made pursuant 
to section 193 of this tit'e, and no liability shall attach to the Comp- 
troller of the Currency cv to the receiver of any such national bank 
by reason of any such payment for failure to pay dividends to a 
claimant whose claim is not proved at the time of any such pay- 
ment. The Corporation, in its discretion, may make loans on the se- 


curity of or may purchase and liquidate or sell any part of the as- 
sets of an insured bank which is now or may hereafter be closed on 
account of inability to meet the demands of its depositors, but in 
any case in which the Corporation is acting as receiver of a closed 
insured bank, no such loan or purchase shall be made without the 
approval of a court of competent jurisdiction. 


Leans on assets as security 


(e) Whenever in the judgment of the Board of Directors such ac- 
tion will reduce the risk or avert a threatened loss to the Corpora- 
tion and will facilitate a merger or consolidation of an insured bank 
with another insured bank, or will facilitate the sale of the assets of 
an open or closed insured bank to and assumption of its liabilities 
by another insured bank, the Corporation may, upon such terms and 
conditions as it may determine, make loans secured in whole or in 
part by assets of an open or closed insured bank, which loans may 
be in subordination te the rights of depositors and other creditors, 
or the Corporation may purchase any such assets or may guarantee 
any other insured bank against loss by reason of its assuming the 
liabilities and purchasing the assets of an open or closed insured 
bank. Any insured national bank or District bank, or the Cornora- 
tion as receiver thereof, is authorized to contract for such sales or 
loans and to pledge any assets of the bank to secure such loans. 


No agreement which tends to diminish or defeat the right, title or 
interest of the Corporation in any asset acquired by it under this 
section, either as security for a loan or by purchase, shall be valid 
against the Corporation unless such agreement (1) shall be in writ- 
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ing, (2) shall have been executed by the bank and the person or per- 
sons claiming an adverse interest thereunder, including the obligor, 
contemporaneously with the acquisition of the asset by the bank, 
(3) shall have been approved by the board of directors of the bank 
or its loan committee, which approval shall be reflected in the min- 
utes of said board or committee, and (4) shall have been, continu- 
ously, from the time of its exccution, an official record of the bank. 


Payment of interest on stock subscriptions 


(f) Prior to July 1, 195i, the Corporation shall pay out of its cap- 
ital account to the Secretary of the Treasury an amount equal to 2 
per centum simple interest per annum on amounts advanced to the 
Corporation on stock subscriptions by the Secretary of the Treasury 
and the Federal Reserve banks, from the time of such advances un- 
til the amounts thereof were repaid. The amount payable hereunder 
shall be paid in two equal installments, the first installment to be 
paid prior to December 31, 1950. 


Sept. 21, 1950, c. 967, § 2 [13], 64 Stat. 888. 
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§ 22. Who may become bankrupts 


(a) Any person, except a municipal, railroad, insurance, or bank- 
ing corporation or a building and loan association, shall be entitled 
to the benefits of this title as a voluntary bankrupt. 


(b) Any natural person, except a wage earner or farmer, and any 
moneyed, business, or commercial corporation, except a building and 
loan association, a municipal, railroad, insurance, or banking corpo- 
ration, owing debts to the amount of $1,000 or over, may be ad- 
judged an involuntary bankrupt upon default or an impartial trial 
and shall be subject to the provisions and entitled to the benefits of 
this title. The bankruptcy of a corporation shall not release its of- 
ficers, the members of its board of directors or trustees or of other 
similar controlling bodies, or its stockholders or members, as such, 
from any liability under the laws of a State or of the United States. 
The status of an alleged bankrupt as a wage earner or farmer shall 
be determined as of the time of the commission of the act of bank- 
ruptcy. July 1, 1898, c. 541, § 4, 30 Stat. 547; Feb. 5, 1903, c. 487, 
§ 3, 32 Stat. 797; June 25, 1910, c. 412, §§ 3, 4, 36 Stat 839; Feb. 11, 
1932, c. 38, 47 Stat. 47; May 15, 1935, c. 114, § 1, 49 Stat. 246; June 
22, 1938, ¢. 575, § 1, 52 Stat. 845. 
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§ 1345. United States as plaintiff 

Except’'as oth2rwise provided by Act of Congress, the district 
courts shall have original jurisdiction of all civii actions, suits or 
proceedings commenced by the United States, or by any agency or 
officer thereof expressly authorized to sue by Act of Congress. 
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§ 1348. Banking association as party 


The district courts shall have original jurisdiction of any civil 
action commenced by the United States, or by direction of any offi- 
cer thereof, against any national banking association, any civil ac- 
tion to wind up the affairs of any such association, and any action 
by a banking association established in the district for which the 
court is held, under chapter 2 of Title 12, to enjoin the Comptroller 
of the Currency, or any receiver acting under his direction, as pro- 
vided by such chapter. 

All national banking associations. shall, for the purposes of all 
other actions by or against them, be deemed citizens of the States 
in which they are respectively located. 


STATE OF NEW YORK ) 
$ 88.3: A¥YFIDAVIT 


county oF NEW YoRK ) OF SERVICE 
John J. Sullivan , being duly sworn, deposes 


and says that he resides at Ss /35- West sat strect, 
New York, NewYork 10014 


; that on the jot day of November , 1976, 
he served the within 6rIeP oF PlorntiPP - Appellee 


Defendants avd fe Pendant 


on the attorneys for 


Appellant 

herein by mailing K true coppsthereof, securely enclosed 
in a post-paid, properly addressed wrapper, in the mail 
box under the exclusive care and custody of the United 
States Postal Service at the corner of Wall Street and 
Broadway, New York, New York, addressed to said attorney § 


as follows: 


S prague, Owyer, Asplandt Jerrol& AvpoFF, ©sq- 
Tobin wol FL + Oramon 
z0o0 © lc Comt Reok 100 Garden Ci Plaza, 


Mueole, Vew Yo nsol Garden City ' ew York US3O0 
(3'copied a copies) 
The above address®S have appeared on the prior 
papers in this action as the office addresses of said: 
attorney S . 


Deponent is over the age of 18 years and not a 


party to this action. 


Sworn to before me this 
/ 4 “a day Of /)rimlus 194%. 


= tS is oa 
Age) fag tee 


MA. REST 
Notary Publis, Siste of Mew York 
No. 31-3566.°9 
Quel ed in New York County 
temo avian Esa es March O6. 1 


